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The Challenges of Convergence for 
European Media and Communication 
Regulation: A Model for Analysis
Hannu Nieminen

1. introduction

In the debates concerning media and communications policy in the 1990s 
and early 2000s, one of the most commonly discussed concepts was dereg-
ulation. It was used as a synonym for concepts such as liberalisation and 
privatisation, meaning that the media and communications industries – 
specifically electronic media and telecommunications – were freed from 
the yoke of the state and its heavy-handed statutory regulation. Instead 
of serving politically defined normative ends with strict restrictions about 
competition and material gains, these industries were now supposedly 
liberated to follow free market ends and rules. 

Or so it was thought then. It was soon discovered, however, that in order 
to be effective and to provide the expected material benefits, the market 
still had to be regulated, and that, instead of unbridled free competition, 
some clear rules and restrictions were necessary. On the other hand, at 
the same time it was realised that the media and communications differ 
from other industries in that their markets operate in the area of norms 
and ideas, and that some normative rules are needed after all. In stepped 
re-regulation. 

Accordingly, media and communication policy over the last ten years or 
so has wrestled with the problem of how to balance these two different 
regulatory interests: the private interests of the industry, served by com-
petition law, and the public interest, represented by the normative type of 
regulation. In this article, I develop tools for studying attempts to strike 
this balance by the use of different regulatory means. 



42 Contemporary analysis of evolving media sCapes

2. background

In the last 10-15 years, European regulation of media and communications 
has faced increasing challenges: the processes of globalisation and digi-
talisation have profoundly changed the media environment; consumer 
behaviour and media use are rapidly changing, punishing the print media 
and rewarding the mobile media; and European financial instability has 
rendered the future insecure. 

The regulatory mechanism may be adapted to meet these challenges in a 
variety of ways. (See e.g. the discussion in Meier, 2011; also Black, 2002.) 
The traditional way of understanding regulation is government-centred, 
as a definition from the OECD makes clear: 

Regulation is broadly defined as imposition of rules by government, backed 
by the use of penalties that are intended specifically to modify the economic 
behaviour of individuals and firms in the private sector. Various regulatory in-
struments or targets exist. Prices, output, rate of return (in the form of profits, 
margins or commissions), disclosure of information, standards and ownership 
ceilings are among those frequently used. (OECD, 2002).

Lately, however, new regulatory needs and new actors have emerged, 
leaving this economy- and government-centred view wanting. The drive 
towards softer means of regulation in particular has brought new forms of 
self- and co-regulation to the fore. Summarising these changes, Julia Black 
has provided a critical definition of regulation: 

[R]egulation is the sustained and focused attempt to alter the behaviour of oth-
ers according to defined standards or purposes with the intention of producing 
a broadly identified outcome or outcomes, which may involve mechanisms of 
standard-setting, information-gathering and behaviour-modification. (Black, 
2002: 26). 

Black calls this a “decentred” concept of regulation: regulation is not re-
stricted to the activity of government, nor is it based solely on legislation. 
Other sources may be used to justify it; it can be asserted by different ac-
tors; and regulators can apply different means for their own purposes. In 
what follows, I will discuss this decentred concept. 

The division between concepts of regulation is reflected in differing no-
tions concerning the societal goals of regulation. For what purposes is reg-
ulation needed? What are its goals and means? (Black, 2002: 9-10.) Many 
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researchers make a fundamental distinction between two regulatory ide-
ologies, applied with different emphasis in recent decades: regulation for 
‘economic efficiency’ and regulation for ‘social and distributive concerns’ 
(Prosser, 2010: 4 and passim; see also Christensen, 2010.) According to 
Prosser, the first coincides with the concept of regulation as an intrusion 
on private autonomy; the second sees regulation as a collaborative enter-
prise (Prosser, 2010: 4-5).

Traditionally, regulation of the media (the press, electronic media) has fol-
lowed the second ideology, serving the public interest as defined in terms 
such as freedom of speech, public service broadcasting, pluralism of opinions 
and cultural diversity (Napoli, 2001; Harrison and Woods, 2007; Freedman, 
2008; Meier, 2011; Lunt and Livingstone, 2012). In contrast, the regulation 
of (tele)communications (including the Internet and mobile telephony) has 
mainly been based on the logic of economic efficiency (following the blue-
prints of competition policy). (See for example Bourreau et al., 2011; EU, 2004.)

The aim of this paper is to critically explore recent conditions for the 
democratic regulation of media and communications. It is assumed here 
that, for both technological and political reasons, the formerly distinct 
branches of the media and communications industries today intersect to 
the point where they are converging. It is assumed further that, whereas 
these branches used to be governed under different regulatory regimes 
(following the industry-specific approach), it now appears necessary to 
negotiate a new “converged” regulatory regime, balancing the diverging 
logics (towards a sectoral or multi-sectoral approach) (see Duijm, 2004). 

3. changes in the field 

As mentioned above, media regulation has traditionally been guided by 
public interest principles that respect social and cultural aims. However, 
the regulatory landscape has changed almost beyond recognition in the 
last 25 years. In the late 1980s, the branches of the media and communica-
tions were subject to industry-based regulation. 

• Print media: Regulation is traditionally based on the freedom of the 
press principle (including goals such as pluralism and objectivity). 
There has been little statutory regulation, except for the ex-post1 con-

1 Ex-ante means are “before the event” measures, which, in media and communications 
policy, include state subsidies and operating licences. Ex-post means are “after the event” 
measures, sanctioned, for example, in criminal and competition law.
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trol of content based on criminal law and, in many countries, restric-
tions on ownership (Iosifidis, 2010).

• Audiovisual media: Most broadcasting in Europe used to be based 
on the principle of public service and state monopoly and couched 
in terms of specific legislation. In some countries (for example the 
UK and Finland), the commercial sector was regulated ex-ante by 
operating licences with content obligations, decreed by law. 

• Telecommunications: In most European countries, telecommunica-
tions used to be a state monopoly operating under a Universal Ser-
vice Obligation, guaranteeing basic telephony services to all house-
holds, supported by specific legislation.

• Recorded media: Regulation has been based mostly on copyright 
law (ex-post means), and implemented primarily by co- and self-
regulatory means (through collecting societies).

Since then, the following fundamental changes have taken place (see 
Michalis, 2007; Harcourt, 2005; Charles, 2009; Hardy, 2008; Palez and 
Jakubowicz, 2003; Papathanassopoulos, 2002; Iosifidis et al., 2005; Terzis, 
2008; Terzis, 2007; Levy, 2001): 

• Public monopolies (public service broadcasters, telecoms opera-
tors) have all but lost their status. Instead, the media landscape is 
increasingly characterised by the expansion of private companies 
and market fragmentation.

• Despite globalisation, there is no unified global regulatory frame-
work for the media and communications market; the regulatory ac-
tors own conflicting competences (global, regional, national regu-
lators; government agencies, co- and self-regulatory bodies, civil 
society watchdogs).

• As a result of technological convergence and digitalisation, con-
tent can be easily formatted for different markets. This has greatly 
challenged the basic legitimacy of traditional copyright regulation 
(controlling piracy and distribution of illegal content) and empha-
sising ex-ante regulation. 

All these trends – globalisation, market fragmentation and technological 
convergence – have created a situation where traditional industry-based 
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regulation has lost much if not all of its validity. The old regulatory frame-
work struggles to balance the different interests represented in the field. 
This predicament is not, however, unique to media and communications 
regulation, but is shared within the wider field of regulation (see Prosser, 
2010; Black et al., 2005).

4. the regulator’s vieWPoint

In recent years, legislators have exerted great efforts to create an integrat-
ed regulatory framework for all media and communications. Some of the 
recent regulatory applications include:

• An attempt to attain technology neutrality in statutory regulation 
(Reed, 2007; MinTC, 2011);

• A drive for more concentration on regulatory surveillance and con-
trol (the establishment of independent regulatory authorities with 
a multi-sectoral approach) (EPRA, 2012); 

• Soft law and co- and self-regulatory solutions, aiming for ‘light 
touch’ regulation;

• Emphasis on economic criteria as the main measure of regulatory 
efficiency (from ex-ante regulation to ex-post regulation).

This attempt to streamline media and communications regulation seems 
to distance it irrevocably from its earlier social and cultural commitments, 
and brings it closer to competition policy aims, measured solely by the 
criterion of economic efficiency. A major process is under way to rene-
gotiate the concept of public interest the media and communications are 
assumed to serve. If economic efficiency is seen as the goal, public interest 
is redefined in terms of unrestricted competition and “fair trade”, which 
allegedly benefit both private firms, by equalising the terms of entry to the 
market, and the consumer, by lowering prices and offering better choice. 
As the OECD puts it:

Different rationales for economic regulation have been put forward. One is 
to curb potential market power and increase efficiency or avoid duplication of 
facilities in cases of natural monopoly. Another is to protect consumers and 
maintain quality and other standards including ethical standards in the case 
of professional services provided by doctors, lawyers, etc. Regulations may also 
be enacted to prevent excessive competition and protect suppliers from unstab-
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le output and low price conditions, to promote employment and more equitable 
distribution of income. (OECD, 2002).2

In practice, this emphasis on economics is experienced in the way public 
service broadcasting has been dealt with in the EU. In the Amsterdam 
protocol (1997), the duality of values concerning the media was clearly 
expressed: public funding of broadcasting was allowed only on the basis 
that it did “not affect trading conditions and competition in the Community 
to an extent which would be contrary to the common interest” (Amsterdam 
Treaty, 1997). This approach was further operationalised later in the 2000s 
in the form of Public Value Tests (see Communication 2009/C.), in some 
cases opening the way for private media companies to intervene directly 
in the operational conditions of public service broadcasters (Donders and 
Moe, 2011; Lowe and Steemers, 2012). 

5. an ideal–normative vieWPoint

From a normative viewpoint, several researchers have claimed that the 
balance in media and communications regulation has tipped too much 
in favour of (private) economic interests (van Cuilenburg and McQuail, 
2003; Meier, 2011). What should be done to correct this bias, and on what 
basis should a new balance be established? The following expresses one 
way to clarify the normative standpoint, from which a more qualified con-
cept of public interest could be derived:3 

In a democratic society, the media and communications system should serve 
citizens with all relevant information and orientation necessary for independ-
ent opinion-forming and decision-making. This includes the stipulation that 
citizens are guaranteed, by statutory means if necessary, open access to all rel-
evant information channels as well as equal availability of all relevant content. 
Additionally, in order to promote public culture and to give citizens a voice, 
the media and communications system should offer citizens equal means for 
creative self-expression.

Using this definition as our normative guideline, we are left with the qu-
estions proposed above.

2 Obviously, the two last aims – “to promote employment and more equitable 
distribution of income” – seem to sit rather uneasily with other rationales, as they cannot be 
measured by economic indices only.
3 The following formulation is by the author.
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Regulation of what? 
The regulation of the media and communications industries has traditio-
nally differed from one sector to another. Can we assume that, because 
of technological and economic convergence, the increasingly intersecting 
sectors of media and communications can be governed and regulated as 
one entity? Or would a sector-based approach serve citizens’ democratic 
needs better – and how can we define these sectors today?

Regulation for what? 
In media and communications policy, the concept of public interest has 
traditionally been based on a balance between democratic societal needs 
and economic interests. In recent decades, this balance has shifted in fa-
vour of economic interests. The question is whether we should still aim to 
establish a “one-size-fits-all” definition of public interest in the new con-
verged regulatory environment, the result of which might be that public 
interest is increasingly defined in terms of competition policy. Or would 
citizens’ democratic needs be better served by the recent “hybrid” or mul-
ti-dimensional definition? 

Regulation by whom? 
In global media and communications policy, a five- to six-level regulatory 
system seems to be developing. This can be seen, for example, in the realm 
of copyright regulation: the global level (WIPO, 2012; TRIPS, 2012); the EU 
level (EU Copyright Directive, 2001); national level (Finnish copyright act, 
1961); co-regulatory level (Collecting Societies, 2012); industry self-regula-
tory level (e.g. attempts for DRM standardisation); and neo-corporatist (or 
joint-regulatory) level (Finnish Copyright Council, 2012). There is a prob-
lem of coordination, in that it is difficult or impossible to apply traditional 
concepts and modes of regulation to the new environment. This inevitably 
leads to confusion of competences and authority, even on the national le-
vel, as can be seen in the realm of Internet regulation.4 How democratic is 
this system? How is it coordinated? From the citizens’ viewpoint, does it 
produce just and fair negotiating positions?

4 There are several agencies in the field of Internet regulation with overlapping 
competences:
•	 Finnish Communications Regulatory Authority FICORE (network security), 
•	 Consumer ombudsman (online services subscriptions), 
•	 Competition ombudsman (pricing of services, etc.), 
•	 Data protection ombudsman (privacy protection, etc.), 
•	 Police (protection of minors, etc.), 
•	 Save the Children (safer Internet),  
•	 Federation of the Brewing and Soft Drinks Industry (alcohol advertising), 
•	 The Copyright Information and Anti-Piracy Centre (CIAPC).



48 Contemporary analysis of evolving media sCapes

Regulation by what means? 
Traditionally, the media have been regulated by a mix of ex-ante and ex-
post means5, applied variably in different sectors of media and communi-
cations regulation, from state subsidies and television operating licences 
(ex-ante) to the control of advertising content and libel litigations (ex-post). 
Now, with the drive towards competition policy, ex-post means appear to 
be favoured exclusively. What would constitute the right combination? 
How should the indicators of economic efficiency be best reconciled with 
social and cultural aims? 

6. an attemPt to devise a model for monitoring regulatory 
develoPment

How are we to pursue a critical analysis of the present regulatory regime? 
One way could be to assess how different regulatory means and instru-
ments have affected public interest as defined above, by listing and ana-
lysing the different instruments applied in European media and commu-
nications regulation. This would offer a tool for long-term monitoring of 
European regulatory development. 
Initially, we can identify several types of regulatory instruments, based on 
the following distinctions:

1. the distinction between 
1.1 ex-ante and 
1.2 post-ante regulation 

2. the distinction between 
2.1 positive 
2.2 negative and 
2.3 neutral (if applicable) regulation

3. regulation by 
3.1 government 
3.2 co-regulatory bodies 
3.3 self-regulatory bodies 
3.4 a watchdog.

Below, I present an outline analytical table. In order to classify measures 
(positive ex-ante, positive post-ante, etc.), explicit criteria need to be created. 

5 See the footnote 1.  
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By way of example, the classification could be conducted as follows:
 

• Positive ex-ante regulatory instruments include PSB stipulations 
as well as operating licences for commercial television channels in 
which conditions for content are stipulated. 

• Negative ex-ante instruments include, for instance, public value 
tests, as they aim to limit the range of public service programming.

• Positive ex-post regulatory instruments include, for example, pub-
lic rewards and prizes, granted to content providers for high qual-
ity.

• Negative ex-post instruments include penalty payments for opera-
tors violating licence conditions. 

Table 1: Categories of instruments applied in media and communica-
tions regulation 

Ex-ante measures Post-ante measures
Positive 
means

•	 PSB stipulations

•	 Broadcasting operating licences

•	 Press subsidies

•	 The MEDIA Programme

•	 Market analysis & universal ser-
vice obligation (USO)

•	 Public rewards

Negative 
means

•	 Public value tests (public service 
broadcasting)

•	 Audiovisual Media Services 
Directive (AVMSD)

•	 Watershed stipulations (self-/co-
regulation)

•	 Alcohol advertising (statutory/
self-regulation)

•	 Ethical codes (self-regulation)

•	 Ownership restrictions

•	 Criminal law

•	 Competition law

•	 Ombudsman (statutory/self-
regulation)

Neutral 
means

•	 Radio frequency auctions

•	 Copyright law (statutory/co-/self-
regulation)

•	 Copyright enforcement (statu-
tory/co-regulation)
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7. concluding remarks

The basic assumption in this paper is that a shift has taken place in the re-
gulation of the media and communications industries, favouring regula-
tory means formerly used mainly in the area of competition policy. By the 
same token, regulatory means based on democratic societal values have 
lost out. Simultaneously, however, there is growing awareness that, be-
cause of the wider societal and cultural value of the media and communi-
cations, regulation can no longer be based exclusively on economic goals. 
A new balance between democratic societal interest and economic need 
must be negotiated that does not disproportionately favour either side. 

The continuing multilevel process of convergence makes it difficult to 
determine how best to coordinate the traditionally quite different regu-
latory systems of the media and communication industries. Not only do 
the sectors differ from one another, but also a wide array of regulatory 
instruments has been applied – sometimes for wholly dissimilar purpo-
ses. In this paper, an approach based on the distinction between ex-ante 
and post-ante regulatory means is discussed. It appears, at first sight, that 
democratic societal values have in the past been mostly served by positi-
ve ex-ante regulatory instruments, whereas economic interests have been 
promoted mainly by negative post-ante means. 

Further analysis is needed to establish whether the proposed approach is 
fruitful in exploring the means for democratic regulation of the media and 
communications. 
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